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¶1 In 1842, the Supreme Court issued a landmark decision in Prigg v.

Pennsylvania,1 resolving a dispute about fugitive slave rendition that had raged
between the states for decades. H. Robert Baker’s analysis of the decision and the
events that led up to it is the first book-length work to investigate Prigg and its
place in American history. Baker traces the development of fugitive slave laws and
recounts the heart-wrenching story that lies behind Prigg to shed light on the
Supreme Court’s decision and the gradual clarification of American federalism.
¶2 Behind Prigg v. Pennsylvania is the dramatic narrative of Margaret Morgan,
born in Maryland to slaves of John and Margaret Ashmore. According to the
lengthy but surprisingly readable bibliographic essay included in the book, Baker
consulted historical records, newspapers, and scholarly works to re-create the story.
As Baker recounts, Margaret’s status was unclear because John Ashmore allowed
her parents to live as free people (though he never legally freed them) and laid no
claim to Margaret. Margaret grew up, married a man named Jerry Morgan, and
had several children. The Morgans then moved to Pennsylvania, where Margaret
gave birth to another child. Several years later, John Ashmore died, leaving a will
that said nothing about Margaret, her parents, or her children. The will neither
* © Susan David deMaine, 2013. Research and Instructional Services Librarian, Ruth Lilly Law
Library, Indiana University Robert H. McKinney School of Law, Indianapolis, Indiana.
1. 41 U.S. (16 Pet.) 539 (1842).
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claimed them as property nor emancipated them. For reasons we can only guess at,
Ashmore’s widow then hired Edward Prigg to go to Pennsylvania and capture
Margaret. It is worth noting that the Supreme Court’s opinion tells the story quite
differently, characterizing Margaret Morgan as having “fled” Maryland, although
this depiction has been criticized by other scholars.
¶3 When Prigg arrived in Pennsylvania, he obtained an arrest warrant from the
local justice of the peace as required by Pennsylvania law. Prigg and his associates
then arrested Margaret and her children despite the protests of Jerry Morgan that
his family was free. Without waiting for the matter to be heard in Pennsylvania,
Prigg took Margaret and her children to Maryland that night. A Maryland court
then found Margaret to be a fugitive slave. Since Margaret was a slave, so were her
children, although according to Baker the child born in Pennsylvania should have
been deemed free under the law at the time. Regardless, Margaret and her children
are rumored to have been sold further south, and that is the last that is known of
them. Meanwhile, in a terrible twist of fate, Jerry drowned on his way home from
Harrisburg, Pennsylvania, where he had gone to seek help in rescuing his family.
¶4 The state of Pennsylvania charged Prigg with kidnapping and sought his
extradition from Maryland. Maryland refused. The ultimate question that went to
the U.S. Supreme Court was which government—federal or state—had the right to
control the rendition process under the Constitution and the Fugitive Slave Act.
Northern states wanted to protect their free black citizens and their sovereignty, and
abolitionists wanted to help fugitive slaves: they wanted control of the rendition
process to remain with the states. Southern states were furious that the Northern
states made rendition more difficult and interfered with Southerners’ property
interests. They wanted the federal government to control rendition. In Prigg, the
Supreme Court handed the power to the federal government, but the implications
for state sovereignty ultimately backfired against the South.
¶5 Baker presents the legal and historical complexity that culminated in Prigg
with a clarity and ease not often seen in law-related texts. He traces different sources
of law, beginning with the English common law and the stunning decision of
Somerset v. Stewart, which held that slavery was so opposed to fundamental conceptions of liberty and equality that it could not exist under common law, but rather
required positive legislation.2 The decision undermined the rigidly hierarchical
relationships that characterized British and colonial societies at the time and paved
the way for the slow erosion of slavery.
¶6 Baker turns next to the Constitution in its nascent form. The Somerset decision, with its notion that slavery required positive law, threatened slaveholders and
prompted them to insist on the inclusion of the Fugitive Slave Clause in the
Constitution. Baker employs the stories of individual representatives to the
Constitutional Convention to investigate how the Constitution strengthened slavery: three-fifths representation of slaves guaranteed Southern dominance in
Congress; if requested by a state, the federal government had to aid in fending off
invasion or insurrection (a provision aimed at slave rebellions); and the Fugitive
Slave Clause required free states to enforce the rights of slaveholders. As Baker
2. Somerset v. Stewart, (1772) 98 Eng. Rep. 499 (K.B.); Lofft 1.
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points out, the Constitution left open the question of which government could
legislate to enforce the Fugitive Slave Clause.
¶7 This unresolved issue resulted in the Fugitive Slave Act of 1793, by which
Congress directed rendition of fugitive slaves but did nothing to protect against the
kidnapping of free blacks.3 The states passed laws distinguishing rendition from
kidnapping, further specifying the procedures to be followed by state judges and
magistrates in implementing the Fugitive Slave Act. In the ensuing decades, the
Northern states passed more stringent laws to protect their citizens, and Southern
states passed laws further restricting the rights of free blacks. Baker highlights the
irony that both kinds of laws relied on a federalism that gave considerable power
to the states.
¶8 When Prigg reached the Supreme Court, the appropriate balance between
the states and the federal government was the primary issue. To lay the groundwork, Baker considers the Supreme Court’s prior decisions about slavery and what
is known about the points raised at oral argument. He then probes each Justice’s
opinion in Prigg. In Justice Story’s opinion for the Court, Pennsylvania’s law was
declared unconstitutional, and Congress was given exclusive jurisdiction over rendition under the Fugitive Slave Act. Concurring opinions took issue with the idea
that Congress had exclusive jurisdiction. The dissent argued that states had the
right to create laws to protect against kidnapping.
¶9 Baker reports that Prigg resulted in confusion more than anything else.
Abolitionists became more radical. Mobs harassed slave catchers. State legislatures
passed laws restraining state officials from giving any aid to slave renditions. State
judges continued to apply state rendition and kidnapping laws. By 1850, Prigg’s
attempt at resolution had failed. Congress passed a new fugitive slave act, but the
Northern states, this time led by Wisconsin, continued to resist and recast Prigg in
ways that allowed them to exert some control over fugitive slave renditions.
¶10 Throughout the book, Baker emphasizes the tensions between the states
over slavery. Not only were there soul-searing moral questions, but also extraordinary political challenges in balancing property rights, liberty, and state sovereignty.
While never detailing any particular horrors, he communicates the dreadfulness of
chattel slavery and the many ripple effects it had. Baker also calls attention to the
continuing relevance of Prigg to ongoing arguments about the boundaries of federalism in issues such as immigration enforcement, same-sex marriage, and abortion rights.
¶11 Baker’s book is valuable as the only full-length treatment of Prigg v.
Pennsylvania. That it is also artfully written, full of historical detail and color, and
a fine contribution to the literature on slavery and federalism makes it all the more
worthwhile.

3. Act of Feb. 12, 1793, ch. 7, 1 Stat. 302.

